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(e) When imposing affirmative obli-
gations under this section, the author-
ized representative of the Secretary 
shall require abatement of the immi-
nent danger or harm in the most expe-
ditious manner physically possible. 
The affirmative obligation shall in-
clude a time by which abatement shall 
be accomplished and may include, 
among other things, the use of existing 
or additional personnel and equipment. 

(f) Reclamation operations not di-
rectly the subject of the order or af-
firmative obligation shall continue 
during any cessation order. 

(g) An authorized representative of 
the Secretary shall terminate a ces-
sation order issued under paragraph (a) 
or (b) of this section by written notice 
when the authorized representative de-
termines that the conditions or prac-
tices or violations that contributed to 
the imminent danger to life or the en-
vironment have been eliminated. 

[42 FR 62701, Dec. 13, 1977, as amended at 45 
FR 67501, Oct. 10, 1980; 47 FR 18558, Apr. 29, 
1982] 

§ 722.12 Non-imminent dangers or 
harms. 

(a) If an authorized representative of 
the Secretary finds conditions or prac-
tices, or violations of any requirement 
of the Act, or of any requirement of 
this chapter applicable during the in-
terim regulatory program, but such 
violations do not create an imminent 
danger to the health or safety of the 
public, or are not causing and cannot 
reasonably be expected to cause signifi-
cant, imminent environmental harm to 
land, air, or water resources, the au-
thorized representative shall issue a 
notice of violation fixing a reasonable 
time for abatement. 

(b) An authorized representative of 
the Secretary may extend the time to 
abate a violation by written notice if 
the failure to abate within the time set 
was not caused by the permittee’s lack 
of diligence. 

(c) An authorized representative of 
the Secretary may establish interim 
steps in an abatement period. If the 
permittee fails to meet any interim 
step within the time set, the author-
ized representative may extend the 
time set for meeting the interim step, 
in accordance with this section, or may 

issue a cessation order pursuant to 
§ 722.13 of this part. 

(d) The total time for abatement as 
originally fixed and subsequently ex-
tended shall not exceed 90 days except 
upon a showing by the permittee that 
it is not feasible to abate the violation 
within 90 calendar days due to one or 
more of the circumstances in § 722.12(e). 
An extended abatement date pursuant 
to this section shall not be granted 
when the permittee’s failure to abate 
within 90 days has been caused by a 
lack of diligence or intentional delay 
by the permittee in completing the re-
medial action required. 

(e) Circumstances which may qualify 
a surface coal mining operation for an 
abatement period of more than 90 days 
are: 

(1) Where the permittee of an ongoing 
permitted operation has timely applied 
for and diligently pursued a permit re-
newal or other necessary approval of 
designs or plans but such permit or ap-
proval has not been or will not be 
issued within 90 days after a valid per-
mit expires or is required, for reasons 
not within the control of the per-
mittee; 

(2) Where there is a valid judicial 
order precluding abatement within 90 
days as to which the permittee has dili-
gently pursued all rights of appeal and 
as to which he or she has no other ef-
fective legal remedy; 

(3) Where the permittee cannot abate 
within 90 days due to a labor strike; 

(4) Where climatic conditions pre-
clude abatement within 90 days, or 
where, due to climatic conditions, 
abatement within 90 days clearly: 

(i) Would cause more environmental 
harm than it would prevent; or 

(ii) Requires action that would vio-
late safety standards established by 
statute or regulation under the Mine 
Safety and Health Act. 

(f) Whenever an abatement time in 
excess of 90 days is permitted, interim 
abatement measures shall be imposed 
to the extent necessary to minimize 
harm to the public or the environment. 

(g) If any of the conditions in para-
graphs (e) (1) through (4) exist, the per-
mittee may request the authorized rep-
resentative to grant an abatement pe-
riod exceeding 90 days. The authorized 
representative shall not grant such an 
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abatement period without the concur-
rence of the Director or his or her des-
ignee and the abatement period grant-
ed shall not exceed the shortest pos-
sible time necessary to abate the viola-
tion. The permittee shall have the bur-
den of establishing by clear and con-
vincing proof that he or she is entitled 
to an extension under the provisions of 
§ 722.12 (d) and (e). In determining 
whether or not to grant an abatement 
period exceeding 90 days the authorized 
representative may consider any rel-
evant written or oral information from 
the permittee or any other source. The 
authorized representative shall 
promptly and fully document in the 
file his or her reasons for granting or 
denying the request. The inspector’s 
immediate supervisor shall review this 
document before concurring in or dis-
approving the extended abatement date 
and shall promptly and fully document 
the reasons for his or her concurrence 
or disapproval in the file. 

(h) Any determination made under 
paragraph (g) shall be in writing and 
shall contain a right of appeal to the 
Office of Hearings and Appeals in ac-
cordance with 43 CFR 4.1281 and the 
regulations at 43 CFR part 4. 

(i) No extension granted under para-
graph (b) may exceed 90 days in length. 
Where the condition or circumstance 
which prevented abatement within 90 
days exists at the expiration of any 
such extension, the permittee may re-
quest a further extension in accordance 
with the procedures of paragraph (g). 

[42 FR 62701, Dec. 13, 1977; 43 FR 2722, Jan. 19, 
1978, as amended at 45 FR 67501, Oct. 10, 1980; 
46 FR 41704, Aug. 17, 1981] 

§ 722.13 Failure to abate. 
An authorized representative of the 

Secretary shall order cessation of sur-
face coal mining and reclamation oper-
ations, or the portion relevant to the 
violation, when a notice of violation 
has been issued under § 722.12 of this 
part and the permittee fails to abate 
the violation within the time origi-
nally fixed or subsequently extended. 
In a cessation order issued under this 
section, the authorized representative 
shall impose affirmative obligations to 
abate the violation in the manner pro-
vided in § 722.11 of this part. Reclama-
tion operations not directly the subject 

of the order or affirmative obligation 
shall continue during any cessation 
order. A cessation order issued under 
this section shall be terminated as pro-
vided in § 722.11 of this part. 

§ 722.14 Service of notices of violation, 
cessation orders, and orders to 
show cause. 

(a) A notice of violation or cessation 
order shall be served on the person to 
whom it is directed or his designated 
agent promptly after issuance, as fol-
lows: 

(1) By tendering a copy at the surface 
coal mining and reclamation operation 
to the designated agent or to the per-
son to whom it is directed. If no such 
agent is reasonably available, a copy 
may be tendered to the individual who, 
based upon reasonable inquiry by the 
authorized representative, appears to 
be in charge of the surface coal mining 
and reclamation operation referred to 
in the notice or order. If no such indi-
vidual can be located at the site, a 
copy may be tendered to any individual 
at the site who appears to be an em-
ployee or agent of the person to whom 
the notice or order is issued. Service 
shall be complete upon tender of the 
notice or order and shall not be deemed 
incomplete because of refusal to ac-
cept. 

(2) As an alternative to paragraph 
(a)(1) of this section, service may be 
made by sending a copy of the notice or 
order by certified mail or by hand to 
the person to whom it is issued or his 
or her designated agent, or by any al-
ternative means consistent with the 
rules governing service of a summons 
and complaint under rule 4 of the Fed-
eral Rules of Civil Procedure. Service 
shall be complete upon tender of the 
notice or order or of the certified mail 
and shall not be deemed incomplete be-
cause of refusal to accept. 

(b) A show cause order, or a vacation, 
modification or termination of a notice 
or order, may be served on the person 
to whom it is issued in either manner 
provided in paragraph (a) of this sec-
tion. 

(c) Designation by any person of an 
agent for service of notices and orders 
shall be made in a conspicuous, easy- 
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